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will place itself as nearly as possible in the testator's situation at the 
time of making the will. 

[Ed. Note.— For other cases, see 13 Va.-W. Va. Enc. Dig. 780.] 

6. Wills (§ 534*) — Clause as to Sums Derived from Proceeds of 
Definite Fund Held Not to Include Other Funds. — A clause directing 
the executor to sell all the real and personal estate with certain ex- 
ceptions, and after paying debts and certain legacies "the remainder of 
the money to be equally divided between six of the children," does not 
include other lands or the money derived from the sale of other lands. 

[Ed. Note.— For other cases, see 13 Va.-W. Va. Enc. Dig. 805.] 

7. Wills (§ 584*)— Exception of Land Previously Deeded to Chil- 
dren Excepted from Operation of Will Lands Deeded to Child Sub- 
ject to Reversion if Grantee Died without Issue. — Where testator di- 
rected his executor to sell all the real and personal estate except that 
deeded to his children, and having deeded certain land to his daughter, 
reserving reversionary interest in case she should die without issue, 
the reversion was excluded from its operation. 

[Ed. Note.— For other cases, see 13 Va.-W. Va. Enc. Dig. 805.] 
Burks, J., dissenting. 

Appeal from Circuit Court, Madison County. 

In the matter of the estate of Richard Early, deceased. On 
bill between W. A. Early and others and A. N. Blankenbaker 
and others to construe will. From an order holding that testator 
did not die intestate as to a certain parcel of land, the latter ap- 
peal. Reversed and entered. 

John S. Chapman, of Stanardsville, for the appellants. 
N. G. Payne, of Madison, and Edwin H. Gibson, of Culpeper, 
for the appellees. 

JENNINGS v. COMMONWEALTH. 
June 20, 1922. 
[112 S. E. 602.] 

1. Indictment and Information (§ 161 (8)*)— Trial Court May Al- 
low Amendment of Bill of Particulars to Correspond with Proof after 
an Election between Acts. — Where, in a prosecution for violating the 
liquor law, on defendant's demand, the prosecutor elected to proceed 
on the charge of selling and keeping liquor for sale, it was within the 
trial court's discretion to permit prosecutor, before the conclusion of 
the commonwealth's testimony, to amend the bill of particulars and 
substitute the charge of illegally transporting for the charge of keep- 
ing for sale. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 381.] 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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2. Criminal Law (§ 884*) — Verdict Imposing One Penalty for Two 
Offenses Held Improper in Form, But Sufficient in Substance. — In a 

prosecution for illegal sale and for illegal transportation of intoxicat- 
ing liquors, where the jury returned a verdict of guilty on both counts, 
but stated the penalty for both offenses together, the penalty fixed for 
both crimes not exceeding the maximum which might have been im- 
posed for either, the verdict was improper in form, but sufficient in 
substance. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 617.] 

Error to Circuit Court, Wythe County. 

P. Ellis Jennings was convicted of illegally selling and trans- 
porting ardent spirits, and he brings error. Affirmed. 

Robert Sayers and vS\ B. Campbell, both of Wytheville, for 
plaintiff in error. 

John R. Saunders, Aity.. Gen., and /. D. Hank, Jr., Asst. Atty. 
Gen., for the Commonwealth. 



FLANARY v. COMMONWEALTH. 
June 20, 1922. 
[112 S. E. 604.] 

1. Indictment and Information (§ 202 (7)*) — Objection No Date of 
Offense Was Stated Must Be Raised before Verdict. — Under Code 
1919, § 4879, providing that the judgment in any criminal case shall 
not be arrested or reversed on objection to the indictment or other 
accusation' after verdict, unless it be in violation of the Constitution, 
the objection that no date of the offense was stated in the information 
was not based on any constitutional right, but was a defect which 
could have been cured by amendment, under section 4876 so that it 
comes too late when first made after the verdict. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 450.] 

2. Indictment and Information (§ 194*) — Constitutional Right to 
Demand Nature of Accusation Can Be Restricted to Require Demand 
before Verdict. — The constitutional right of accused to demand the 
cause and nature of accusation against him cannot be taken from him, 
but the Legislature can fix a period in the prosecution after which the 
demand cannot be. made, so long as it gives accused full and fair 
opportunity of asserting his right, and Code 1919, § 4879, requiring 
the assertion of such right before verdict, is valid. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 385.] 

Error to Circuit Court, Scott County. 

Nathan Flanary was convicted of unlawfully transporting 
ardent spirits, and he brings error. Affirmed. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



